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IMMIGRATION 
• Despite COVID19, employers must do its best to comply with Immigration and

Employment Laws.
• Breaches of employment standards can mean you won’t be able to recruit migrant

workers. In a worst-case scenario, you maybe included in the Non-compliant
Employer’s list. Minimum breaches include but not limited to:
• Written employment agreements; and
• Minimum pay; and
• Break entitlement; and
• Annual and public holidays; and
• Sick, parental and bereavement leave; and
• A safe workplace; and
• Accurate pay and holiday records.

• We will go through the two most commonly used work visa categories and discuss practical implications of the
lockdown to holders of these visa types and their employers.

• The Visa Categories are:
• Essential Skills Work Visa
• Work to Residence (Accredited Employer)

• Finally, I will briefly discuss the possible implication on the proposed changes by Immigration NZ next year 2021
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1. OVERVIEW
• Borders are closed unless NZ citizen or Permanent Resident Visa (including partners)

holder.

• The exception are essential workers and if the traveler has humanitarian grounds to
allow entry. However, the benchmarks are extremely high.

• Automatic extension to September 2020

• What happens to applications that are yet to be lodged?

• What happens to applications that are submitted?

• What about overseas Work Visa holders unable to return?

• Do you need to disclose to INZ when you make someone redundant?

• I urgently need workers can I still bring workers in and how long?
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2. ESSENTIAL SKILLS

• Work Visa conditions:
• Job title
• Location
• Employer
• Pay - low skilled, mid skilled, high skilled

• Does varying the EA constitute a breach of the Immigration Act?
• Pay
• Working hours

• Labour market test during lockdown?
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3. WORK TO RESIDENCE
• Work Visa conditions

• Pay - $26.50
• Two-year employment

• Accredited Employer Status
• Will redundancy affect renewal or when you apply for Accreditation?
• Compliance with Employment Law

CASE STUDY
Scenario 1
• Construction Company with 10 Employees.
• 5 employees hold work visas as a carpenter (mid-skilled) under the ESWV category. The employee is currently paid

$24.00 and 40 hours a week or $4,160.00 per month. He went on leave in early March 2020 and was due to return 1
April 2020 but is unable return. His work visa will expire in May 2020.

Scenario 2
• As per above, however, the other employee is in NZ. His work visa will also expire on May 2020. The employee is

eligible for the subsidy and is getting paid 80% of his salary per month which is $3,328.00 or $19.20 @ 40 hours per
week.
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4. CHANGES IN 2021  

• New Accreditation Regime
• Basic
• Labour Hire
• Premium

• Emphasis on Employers and will be conducting site visits to ensure minimum rights of
employment are meant

• New work visa Regime
• Consolidation of all work visa category
• Employer driven



FR

8

EMPLOYMENT
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1. COVID-19 & EMPLOYER 
OBLIGATIONS

• COVID-19 is a rapidly evolving situation.

• Employer’s obligations under the Employment Act 2000 still continues.

• Good faith, transparency, and open communications – to avoid potential PG claims.

• Employers who have obtained wage subsidies have certain obligations.

• Health and safety compliance continues for employees working from home.
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2. FINANCIAL SUPPORT FOR 
EMPLOYERS
• COVID-19 Wage Subsidy

• Employers must meet requirements i.e.) minimum 30% decline in
actual or predicted revenue, retain covered employees for the
period of the subsidy, taken active steps to mitigate the impact of
COVID-19 etc.

• $585.80 for over 20 hours/week & $350 for less than 20 hours/week

• Covers 12 weeks/employee.

• For applications made before 4pm, 27 March 2020, best endeavours
to pay employees at least 80% of normal wage income. If not
possible, must pass on at least the whole value of the wage subsidy.
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2. FINANCIAL SUPPORT FOR 
EMPLOYERS (cont.)

• Be aware of your obligations when obtaining wage subsidy.

• Failure to meet obligations has consequences i.e.) paying back all or part of
wage subsidy received, potential audit/investigation etc.

• Business Finance Guarantee Scheme (announced on 1 April 2020)
• Annual revenue between $250,000 and $80M for loans up to $0.5M up to 3

years.

• Business Debt Hibernation Scheme (announced on 3 April 2020)
• Allows businesses to defer debt for 6 months assuming that 50% of their

creditors agree to support the Scheme. If not under the Scheme, creditors
are free to enforce debts in the normal course.
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3. LEAVE AND PAY

• Starting point is if an employee is ready, willing and able to work then
they should be paid.

• Pay reductions and/or unpaid leave can be utilized.

• Employers must follow good faith and employment law obligations i.e.
agreements must be in writing.

• Each case is different and fact-specific so we recommend you seek 
tailored legal advice.
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3. LEAVE AND PAY (cont.)
SCENARIO LEAVE ENTITLEMENTS PAY ENTITLEMENTS

Employee is working at home or 
at the workplace · N/A · Pay as normal

Employee is on annual leave
· Can use existing entitlements
· Also, can take annual leave in

advance if agreed
· Pay as normal

Employee is not at workplace,
cannot work from home and is
not sick

· Parties should consult their EA first
· Annual leave, unpaid leave,

alternative payments etc.
can be considered

· Pay as per what is 
agreed and in     
compliance with the   
Holidays Act

Employee is not at workplace,
not sick and has no agreed form
of leave

· If no agreement, employer can direct
employee to take entitled annual
leave with at least 14 days’ notice

· Pay directed annual
leave in compliance
with the Holidays Act
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4. OTHER OPTIONS FOR 
EMPLOYERS

• Reduce work hours (and pay)
• By mutual agreement.
• Employer must act fairly and reasonably Even if an EA allows.
• Where possible, consultation first than notice.

• Redundancy
• Check an employee’s EA first.
• Ensure to follow the basics – fair consultation, genuine consideration of response,

transparency, fairness and support.
• N.B. Termination during 12 weeks of wage subsidy is possible but care must be

taken.
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4. OTHER OPTIONS FOR 
EMPLOYERS (cont.)

• Tips for employers (where employees are not working):
• Make it clear whether staff have been made redundant or retained on

leave (paid or unpaid) if plans to resume business after lockdown i.e.) Are
they still your employees? Has this been clearly documented?

• Important for hospitality and construction sectors.

• Tricky and needs to be assessed on a case by case basis.

• Importantly, the EA and all obligations under the Act need to be observed.
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5. Implications of Level 3 
for Employers

• Consultation with staff
• Discuss/decide how workplace will be managed and operated

i.e.) pay, hours, safety procedures, childcare arrangements etc.

• Compliance with Level 3 requirements
• Health and Safety
• Social distancing at work

• Cleaning
• Maintain workplace clean and sanitised
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6. CONCLUSION
• Utilise available financial support but know your obligations.

• Restructuring is inevitable for businesses. Transparency, good faith, due
process and open communication to minimise risks and unnecessary
costs.

• Long term approach to retain key employees during and after the
COVID-19 outbreak.

• Different implications between NZ citizen/resident staff and migrant
staff.

• Last but not least, migrant worker exploitation is still a major agenda so
compliance during and after the COVID-19 outbreak is crucial.
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